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STATEMENT OF THE | SSUE

The issue is whether Petitioners are entitled to an award
of attorney’'s fees, costs, and/or interest related to the
hearing officer’s award of corrective paynents on remand after

the decision in French v. Departnent of Children and Fam li es,

920 So. 2d 671 (Fla. 5th DCA 2006).



PRELI M NARY STATEMENT

In French, the court quashed a Final Order entered by a
Departnent of Children and Famlies (DCF) hearing officer and
remanded the case to the hearing officer to nake an award of
corrective paynents to Petitioner Sarah French (Sarah) for the
period that she was wongfully disenrolled fromthe Consuner
Directed Care Plus (CDC+) program The hearing officer accepted
the remand in an Order dated April 7, 2006, and conducted
further proceedings (hereafter “the Remand Proceedings”). On
Sept enber 27, 2006, the hearing officer entered an Order re
Retroacti ve Paynment (hereafter “the Remand Order”), which
awar ded Sarah corrective paynents in the anmount of $105, 420 and
deni ed the request of Petitioner Gail French (Ms. French) for
interest on the corrective paynents.

On Cctober 27, 2006, Petitioners filed with the Agency for
Persons with Disabilities (Agency) a Petition for Attorney’s
Fees and Interest Relating to Hearing of July 16 [sic], 2006
(Petition). The Agency referred the Petition to the D vision of
Adm ni strative Hearings (DOAH) on Novenber 10, 2006, because
according to the referral letter, “the Agency is w thout
authority to determne or award attorney’ s fees avail abl e under
Chapter 120, Florida Statutes.”

A tel ephoni c case nanagenent conference was held on

Novenber 20, 2006. An Initial Scheduling Oder menorializing



t he di scussions at the case managenent conference was entered on
Novenber 21, 2006.

On Decenber 4, 2006, the Agency filed its response to the
Petition. The response included a notion for attorney’s fees
related to this DOAH proceeding. Petitioners filed areply to
t he Agency’s response on Decenber 28, 2006. Petitioners' notion
to strike portions of the Agency’'s response was denied in an
Order entered January 11, 2007.

A tel ephonic hearing on the issues framed by the parties’
filings was held on January 10, 2007, at which the parties
agreed that an evidentiary hearing is not necessary, and that
this case can be resol ved based upon the parties’ |egal argunent
and a stipulated record consisting of the 24 exhibits attached
to the Petition; the first three exhibits attached to Agency’s
response to the Petition; and the conplete record in DOAH Case
No. 06- 1557F, which includes the record on appeal in French.

See Order entered January 11, 2007.

The parties further agreed that a Final Oder should be
entered in this case even though it was referred to DOAH based
upon a petition for admnistrative hearing filed with the Agency
“pursuant to Sections 120.569 and 120.57, Florida Statutes, and
Rul e 28-106. 201, Florida Adm nistrative Code.” On this issue,
it is noted that a Final Order was entered in the rel ated DOAH

Case No. 06-1557F, and that Section 120.574, Florida Statutes,



authorizes the parties to agree to a sunmmary hearing in which a
Final Order is entered rather than a Recommended Order

The transcript of the tel ephonic hearing was filed on
February 5, 2007. The parties requested and were given an
opportunity to file proposed orders. The Agency tinely filed a
Proposed Final Order (PFO on March 14, 2007. Petitioners filed
a PFO on March 15, 2007. The PFGs have been given due
consi derati on.

FI NDI NGS OF FACT

A. Parti es

1. Sarah is alnost 23 years old, and she is severely
di sabl ed. Her disabilities include quadriplegic cerebral palsy,
devel opnent al del ay, severe osteoporosis, severe nuscle spasns,
scoliosis, incontinence, kidney stones, and frequent urinary
tract infections. Sarah requires 24-hour assistance with al
daily living functions, including bathing, feeding, dressing,
brushi ng her teeth, and changi ng her diapers.

2. M. French is Sarah’s nother. She is approved by the
Agency to provide personal care assistance (PCA) services to
Sarah under the CDC+ program

3. The Agency has adm ni stered the CDC+ program since
Cctober 1, 2004. Prior to that, the programwas adm ni stered by

DCF.



B. Background

4. Sarah applied for the CDC+ programin July 2002, and
was enrolled in the programin October 2002. Prior to that,
Sarah was enrolled in the Home and Community Based Devel opnent al
Services (HCBS) program pursuant to which she received PCA
services fromoutside providers, rather than her nother.

5. Sarah’s initial support plan under the CDC+ program
funded only six hours per day of PCA services. The plan was
increased to 12 hours per day of PCA services in August 2003
after Sarah successfully appeal ed her initial support plan to a
DCF hearing officer

6. On COctober 31, 2003, DCF unilaterally disenrolled Sarah
fromthe CDC+ program based upon its determ nation that
Ms. French had a back condition that prevented her from
provi ding PCA services to Sarah. Thereafter, Sarah was
reenrolled in the HCBS program which required her to hire
soneone ot her than her nother to provide her PCA services.

7. M. French was paid for the period of Novenber 1-15,
2003, even though Sarah was no | onger enrolled in the CDC+
programat the tine. For that period, however, M. French was
paid for only six hours per day of PCA services (at $17.50 per
hour) rather than the 12 hours per day required by Sarah’s

support plan.



8. Ms. French stopped receiving paynent under the CDC+
program on Novenber 16, 2003. She began receiving paynent again
on April 1, 2005, when, as discussed bel ow, Sarah was reenrolled
in the CDC+ program Ms. French has been paid for 12 hours per
day of PCA services (at $17.50 per hour) since April 1, 2005.

9. Sarah tinely filed an appeal of DCF s decision to
disenroll her fromthe CDC+ program but the appeal was not
docketed and referred to a DCF hearing officer until
January 2004.

10. The hearing officer held a hearing on the appeal over
a period of eight days between March 22 and August 5, 2004. The
| ength of the hearing was attributable, at least in part, to the
fact that the hearing officer was not a | awer, and she all owed
both parties to present extensive testinony and evi dence on
matters seemingly unrelated to the central issue in the appeal,
i.e., whether Ms. French had a back condition that prevented her
from providing PCA services to Sarah.

11. The hearing officer’s Final Order, dated Novenber 22,
2004, concluded that Sarah should not have been disenrolled from
t he CDC+ program because DCF failed to prove that Ms. French had
a back condition that prevented her from providing PCA services
to Sarah. The Final Order did not award retroactive corrective

paynments to Sarah for the period that she was wongfully



di senrolled fromthe CDC+ program and it denied Sarah’s request
for an award of attorney’ s fees and costs.

12. Sarah appealed the Final Order to the Fifth District
Court of Appeal. DCF did not cross-appeal.

13. Sarah was reenrolled in the CDC+ programon April 1,
2005, while the appeal was pending. The record does not reflect
why Sarah was reenrolled on that date, which is nore than four
mont hs after the hearing officer’s Final Oder

14. The appellate court issued its opinion on January 6,
2006, and held that Sarah was entitled to corrective paynents
from DCF' retroactive to the date that she was disenrolled from
the CDC+ program The court rermanded the case to the DCF
hearing officer to determ ne the anount of corrective paynents
due to Sarah.

15. The court was clear as to the scope of the remand; it
hel d:

In summary, both [federal and state |aw
require remand for the hearing officer to
order corrective paynents retroactive to
Oct ober 31, 2003. We believe the anount of
corrective paynents can be determ ned based
upon the evidence provided at the original
hearing, but the hearing officer nmay take

addi ti onal evidence on the issue, if
necessary. (Enphasis supplied)

16. The court al so awarded attorney’s fees agai nst DCF for
the appeal. The court remanded the issue of the amount of

appell ate fees, and the issue of Sarah’s entitlenent to



attorney’s fees for the underlying DCF hearing, to DOAH for
determ nati on because, according to the court, the hearing

of ficer did not have jurisdiction over those issues since the
applicable attorney's fee statute refers only to Adm nistrative
Law Judges.

17. DCF filed a notion for rehearing, which was denied by
the court on February 10, 2006. The nmandate was issued by the
court on March 1, 2006.

18. Sarah was the prevailing party in the proceedi ngs that
culmnated in the appeal.

19. The Agency paid Sarah $129,595 in attorney’ s fees and
costs related to the proceedings that culmnated in the appeal .?

C. Renand Proceedi ng

20. On April 7, 2006, over a nonth after the mandate was
i ssued by the appellate court, the DCF hearing officer entered
an Order accepting the remand and directing the parties to
advise her if the retroactive paynents mandated by the court had
been made.

21. The Order required Sarah to provide invoices to the
Agency reflecting the nonthly tinesheets for the “retroactive
periods,” and required the Agency to respond to the invoices and
identify any disputes. The Order stated that a hearing woul d be
set if necessary to resolve any dispute regarding the anmount of

the retroactive paynent.



22. On April 19, 2006, in conpliance with the hearing
officer’s Order, Sarah filed nmonthly invoices and a denmand for
payment totaling $211,312.50, “exclusive of interest and
attorney’s fees.”

23. The invoices sought paynent for an additional six
hours per day of PCA services fromJuly 2002 (when Sarah applied
for the CDC+ progranm) to Novenber 15, 2003 (when Ms. French
st opped recei ving paynent for six hours per day of services);
paynment for 12 hours per day of PCA services from Novenber 16,
2003, to March 31, 2005 (the period during which Ms. French
recei ved no paynent); and paynent of half of those hours at the
overtine rate of $26.25 per hour instead of the standard rate of
$17.50 per hour.

24. The Agency responded to the demand for paynent in a
status report filed with the DCF hearing officer on My 26,
2006. In the status report, the Agency took the position that,
consistent with the appellate court’s decision, the anount of
corrective paynents owed to Sarah is limted to the period of
di senrol l ment -- October 31, 2003 through March 31, 2005 -- and
that the anmount shoul d be cal cul at ed based upon the approved
hourly rate of $17.50 with no overtinme pay. The Agency,
therefore, requested the DCF hearing officer to “enter an order

finding $97,230 as the appropriate anpbunt of conpensation due as



the corrective action ordered by the Fifth District Court of
Appeal .”

25. Sarah filed a reply to the Agency’s filing on June 26,
2006, in which she continued to assert that the corrective
paynments were not limted to the disenrollnent period and that
overtinme pay was due. The reply also clained that the Agency
“Iis proving itself to be the scofflaw that the general public
believes it to be,” and it requested inposition of attorney’s
fees agai nst the Agency because of its “continued delays and its
attenpts to starve out Ms. French.”

26. The hearing officer set the matter for hearing because
the parties were not in agreenment regarding the anmount of
corrective paynents owed. The hearing was schedul ed for and
held on July 17, 2006.

27. The transcript of the July 17, 2006, hearing is not
part of the record of this DOAH proceedi ng. Therefore, the
record does not reflect the substance of the testinony presented
or the nature of the evidence received at that hearing.

28. The hearing officer entered the Remand Order on
Sept enber 29, 2006. The Remand Order rejected the argunent that
Sarah is entitled to corrective paynents for periods prior to
Cct ober 31, 2003; rejected the argunent that Ms. French is
entitled to overtine pay; inplicitly rejected the argunent that

“prejudgnent interest” is to be included as part of the

10



corrective paynents to Sarah; concluded that DOAH (and not the
DCF hearing officer) has jurisdiction to consider Ms. French’s
request for interest based upon “the failure of [DCF] to process
paynment in a tinmely manner”; and awarded $105,420 in corrective
paynments to Sar ah.

29. The Remand Order was not appeal ed by either party.

30. It was not until entry of the Remand Order that the
anount of corrective paynents due to Sarah was established with
certainty.

31. The Agency worked diligently after entry of the Remand
Order to process the paynent due to Sarah. The paynent was nade
t hrough a check dated Novenber 8, 2006, which is 40 days after
the date of the Remand Order

32. Petitioners did not prevail in the Remand Proceedi ng
because t he hearing officer rejected each of the substantive
argunents they presented in the Renmand Proceedi ng.

33. The fact that the hearing officer awarded Sarah
approxi mately $8,000 nore than the Agency cal cul ated that she
was due in its pre-hearing status report does not nmake Sarah the
prevailing party in the Remand Proceedi ng. The award was
approximately half of what Sarah clainmed she was due, and the
difference in the amount cal cul ated by the Agency ($97,230) and
t he anpbunt awarded in the Renmand Order ($105,420) was not the

result of the hearing officer using the cal cul ati on net hodol ogy
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advocated by Sarah. Instead, the difference resulted fromthe
hearing officer using the actual nunber of cal endar days that
Sarah was disenrolled, rather than cal culating the nunber of
days by multiplying the nunber of nonths Sarah that was

di senrolled by the 28 days of service per nonth that were
approved in Sarah’s support plan.

34. There is no persuasive evidence that the Agency
participated in the Remand Proceedi ng for an inproper purpose,
as alleged by Petitioners. Indeed, the evidence establishes
that the primary reason that it was necessary for an evidentiary
hearing to be held in the Remand Proceedi ng was the excessive
and unreasonabl e demand made by Sarah in her initial response to
the hearing officer’s Order accepting the remand fromthe
appel l ate court. The Agency’s refusal to pay that anmount was
clearly reasonabl e and appropriate under the circunstances.

35. To the extent that Petitioners are conplaini ng about
having to go through additional proceedings on remand at al
when the appellate court observed that the anmount of corrective
paynments could likely be determ ned based upon the evidence
provi ded at the original hearing, that conplaint focuses on the
conduct of the DCF hearing officer, not the Agency. It is
noted, however, that the appellate court stated that “the
hearing officer may take additional evidence on the issue, if

necessary.”

12



D. This DOAH Proceedi ng

36. Petitioners initiated this proceeding by filing the
Petition with the Agency. The Agency referred the Petition to
DOAH because according to the referral letter, “the Agency is
W thout authority to determne or award attorney’s fees
avai | abl e under Chapter 120, Florida Statutes.”

37. The Petition requests an award of attorney’' s fees and
costs, both for the Renmand Proceeding and for this DOAH
proceeding. The Petition also requests an award of prejudgnent
interest as part of the corrective paynents as well as post-

j udgment interest on the corrective paynents ordered in the
Remand Order.

38. The Agency disputes Petitioners’ entitlenent to
attorney’s fees and costs for this proceeding or the Remand
Proceedi ng. The Agency al so disputes Petitioners’ entitlenent
to interest, either as part of or on the corrective paynents.

39. There is no evidence that the Agency participated in
this DOAH proceeding for an inproper purpose. The Agency had a
legitimate basis for its opposition to the Petition giving rise
to this proceeding, as shown by the fact that the Agency
prevailed in this proceedi ng.

40. The unreasonabl e demands nmade by Petitioners at the
outset of the Remand Proceeding (and at the outset of the prior

attorney’s fee case, see Endnote 2) did little to bring the

13



litigation between the parties to an just and speedy end and,
i ndeed, |ikely had the opposite effect.

41. That said, the evidence is not persuasive that
Petitioners participated in this DOAH proceedi ng for an i nproper
pur pose.

CONCLUSI ONS OF LAW

A, Jurisdiction, Burden of Proof, and DOAH Authority

42. DQOAH has jurisdiction over the parties to and subject
matter of this proceedi ng pursuant to Sections 120. 569,
120.57(1), and 120.595, Florida Statutes (2006).° See also
French, 920 So. 2d 677-78.

43. Petitioners have the burden to prove their entitlenent
to an award of attorney’'s fees, costs, and/or interest. See

generally Dept. of Transportation v. J.WC. Co., Inc., 396 So.

2d 778, 788 (Fla. 1st DCA 1981) (burden of proof is on the party
asserting the affirmati ve of the issue).

44. Petitioners filings are somewhat difficult to foll ow
due to the “shotgun approach” used to present their clains of
entitlement to attorney’s fees and costs for the Renmand
Proceeding and interest on the corrective paynents ordered in
the Remand Order. For exanple, Petitioners make passing cl ains
of entitlenent to fees and interest under a nyriad state and

federal statutes, the conmmon |aw, and principles of equity.

14



See, e.g., Petition, at T 10; Petitioners’ PFO at 1Y 87, 95,
110.

45. DQOAH has no common | aw authority, and it is not a
court of equity. DOAH s authority to award attorney’s fees,
costs and/or interest is prescribed by statute (e.g.,

§§ 57.105(5), 120.569(2)(e), 120.595, 215.422, Fla. Stat.), not
the common | aw or principles of equity.

46. DOAH al so has no authority to correct perceived errors
in the Remand Order entered by the DCF hearing officer; that is
the function of the appellate courts. Accordingly, the Remand
Order is not subject to collateral attack in this DOAH
pr oceedi ng.

B. Attorney’s Fees and Costs for the Renmand Proceedi ng

47. The only statutes that could potentially authorize
DOAH to award attorney’s fees agai nst the Agency for the Remand
Proceedi ng are Sections 120.569(2)(e), 120.595(1), and
57.105(5), Florida Statutes.

(1) Section 120.569(2)(e), Florida Statutes

48. In French, the court held that DCF hearing officers do
not have authority to award attorney’s fees and costs under
Section 120.595, Florida Statutes. French, 920 So. 2d at 677-
78. The court specifically did not address whet her DCF heari ng
of ficers have authority to award attorney’s fees and costs under

Section 120.569(2)(e), Florida Statutes. See id. at 676-77
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49. Unlike Section 120.595, Florida Statutes, which refers
to Adm nistrative Law Judges, Section 120.569(2)(e), Florida
Statutes, authorizes the “presiding officer” to sanction a party
who files pleadings, notions, or papers for an inproper purpose.
See § 120.569(2)(e), Fla. Stat. (“If a pleading, notion, or
ot her paper is signed in violation of these requirenents, the

presiding officer shall inpose . . . an appropriate sanction,

whi ch may include an order to pay the other party or parties the
anount of reasonabl e expenses incurred because of the filing of
t he pl eading, notion, or other paper, including a reasonable
attorney's fee.” (Enphasis supplied)).

50. “Presiding officer” is defined to include “any other
person aut horized by |law to conduct adm nistrative hearings or
proceedi ngs who is qualified to resolve the | egal issues and
procedural questions that may arise.” Fla. Adm n. Code R 28-
106. 102.

51. The DCF hearing officer was the presiding officer in
t he Renmand Proceedi ng and, therefore, she had the authority
under Section 120.569(2)(e), Florida Statutes, to sanction
frivolous filings or other inproper conduct in that proceeding.
Thus, to the extent that Petitioners are seeking an award of
attorney's fees under Section 120.569(2)(e), Florida Statutes,

for particular filings and/or conduct of the Agency in the

16



Remand Proceedi ng, that request should have been directed to the
DCF hearing officer during the course of the Remand Proceedi ng
52. Accordingly, DOAH does not have jurisdiction to
consider Petitioners’ request for attorney’'s fees for the Remand
Proceedi ng under Section 120.569(2)(e), Florida Statutes.

(2) Section 120.595(1), Florida Statutes

53. DOAH does, however, have jurisdiction to consider
Petitioners’ request for an award of prevailing party attorney’s
fees and costs pursuant to Section 120.595(1), Florida Statutes,
for the Remand Proceedi ng even though that proceedi ng was

conducted by a DCF hearing officer. See French, 920 So. 2d 677-

78.
54. Section 120.595(1), Florida Statutes, provides:

(1) CHALLENGES TO AGENCY ACTI ON PURSUANT
TO SECTI ON 120.57(1).--

(a) The provisions of this subsection are
suppl enental to, and do not abrogate, other
provisions allow ng the award of fees or
costs in adm nistrative proceedi ngs.

(b) The final order in a proceeding
pursuant to s. 120.57(1) shall award
reasonabl e costs and a reasonable attorney's
fee to the prevailing party only where the
nonprevail i ng adverse party has been
determ ned by the adm nistrative | aw judge
to have participated in the proceeding for
an i nproper purpose.

(c) 1In proceedings pursuant to s.
120.57(1), and upon notion, the
adm ni strative | aw judge shall determ ne
whet her any party participated in the

17



proceedi ng for an inproper purpose as
defined by this subsection. In making such
determ nation, the adm nistrative |aw judge
shal | consi der whether the nonprevailing
adverse party has participated in two or
nore ot her such proceedings involving the
sane prevailing party and the same project
as an adverse party and in which such two or
nore proceedi ngs the nonprevailing adverse
party did not establish either the factua
or legal nmerits of its position, and shal
consi der whet her the factual or |ega
position asserted in the instant proceeding
woul d have been cogni zable in the previous
proceedi ngs. In such event, it shall be
rebuttably presunmed that the nonprevailing
adverse party participated in the pending
proceedi ng for an inproper purpose.

(d) In any proceeding in which the
adm nistrative | aw judge determ nes that a
party participated in the proceeding for an
i nproper purpose, the recommended order
shall so designate and shall determ ne the
award of costs and attorney's fees.

(e) For the purpose of this subsection:

1. "lnproper purpose" neans participation
in a proceeding pursuant to s. 120.57(1)
primarily to harass or to cause unnecessary
delay or for frivol ous purpose or to
needl essly increase the cost of litigation,
licensing, or securing the approval of an
activity.

2. "Costs" has the sane neaning as the
costs allowed in civil actions in this state
as provided in chapter 57.

3. "Nonprevailing adverse party" neans a
party that has failed to have substantially
changed the outcone of the proposed or final
agency action which is the subject of a
proceeding. In the event that a proceeding
results in any substantial nodification or
condition intended to resolve the matters

18



raised in a party's petition, it shall be
determ ned that the party having raised the
i ssue addressed is not a nonprevailing
adverse party. The reconmended order shal
state whether the change is substantial for
pur poses of this subsection. 1In no event
shall the term "nonprevailing party" or
"prevailing party" be deened to include any
party that has intervened in a previously
exi sting proceeding to support the position
of an agency.

55. The relevant proceedi ng for determ ni ng whet her
Petitioners are prevailing parties is the Renmand Proceedi ng, not
the entire series of proceedings that began when the Petitioners
chal | enged the Agency’s decision to pay for only six hours per
day of PCA services as part of Sarah's initial support plan in
the CDC+ program The Agency has al ready been required to pay
Petitioners’ attorney’'s fees and costs for its actions |eading

up to the Remand Proceedi ng. See French, 920 So. 2d at 679.

56. Sarah was not the prevailing party in the Remand
Proceedi ng. The DCF hearing officer ruled against her on all of
the issues that she raised in that proceeding, and awarded her
approxi mately one-half of the anmount that she demanded at the
outset of that proceeding.

57. M. French was not a party to the Remand Proceedi ng;
the only parties were Sarah and the Agency. Thus, M. French
coul d not have been a prevailing party in the Remand Proceedi ng.

58. Even if Ms. French coul d sonmehow be considered a party

to the Remand Proceedi ng based upon her request for interest in

19



t hat proceedi ng, she was not the prevailing party on that issue.
The hearing officer did not award interest (or any other relief)
to Ms. French in the Remand Order

59. Even if Petitioners could sonehow be considered the
prevailing parties in the Remand Proceeding, the evidence fails
to establish that the Agency participated in that proceeding for
an i nproper purpose. To the contrary, as reflected in the
hearing officer’s rejection of all of Petitioners” argunents in
the Remand Order, the Agency’'s defense in that proceeding was a
reasonabl e and appropri ate response to the excessi ve denand nade
by Petitioners at the outset of the Remand Proceedi ng.

(3) Section 57.105(5), Florida Statutes

60. Section 57.105(5), Florida Statutes provides in
pertinent part:

In adm ni strative proceedi ngs under chapter
120, an administrative |aw judge shall award
a reasonable attorney's fee and damages to
be paid to the prevailing party in equal
anounts by the losing party and a | osing
party's attorney or qualified representative
in the sanme nmanner and upon the sanme basis
as provided in subsections (1)-(4).

61. An award of attorney’s fees and costs under Section
57.105, Florida Statutes, is final agency action subject to
judicial review See 8§ 57.105(5), Fla. Stat.

62. Section 57.105(5), Florida Statutes, typically applies

in proceedings heard on the nerits by DOAH, as conpared to
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proceedi ngs such as this which was heard on the nerits by a DCF
hearing officer. However, because Section 57.105(5), Florida
Statutes, does not refer to hearing officers, it is concluded
that DOAH has authority to make a fee award under the statute
even though the underlying proceeding was heard by a DCF heari ng

of ficer. See French, 920 So. 2d at 677-78.

63. Section 57.105, Florida Statutes, sanctions the

presentation of frivolous clains or defenses. See generally

Wendy’'s of NNE. Florida v. Vandergriff, 865 So. 2d 520 (Fla. 1st

DCA 2003).
64. Section 57.105(1), Florida Statutes, provides:

Upon the [adm nistrative | aw judge]'s
initiative or notion of any party, the
[adm ni strative | aw judge] shall award a
reasonabl e attorney's fee to be paid to the
prevailing party in equal amounts by the

|l osing party and the | osing party's attorney
on any claimor defense at any tine during
[an adm nistrative] proceeding or action in
which the [admi nistrative |aw judge] finds
that the losing party or the losing party's
attorney knew or should have known that a
clai mor defense when initially presented to
the [admi nistrative | aw judge] or at any
time before trial:

(a) Was not supported by the materi al
facts necessary to establish the claimor
def ense; or

(b) Whuld not be supported by the
application of then-existing law to those
materi al facts.

However, the losing party's attorney is not
personal ly responsible if he or she has

21



acted in good faith, based on the
representations of his or her client as to
t he exi stence of those material facts. If
the [admi nistrative | aw judge] awards
attorney's fees to a clainmant pursuant to
this subsection, the [adm nistrative |aw

j udge] shall al so award prejudgnent

i nterest.

65. A notion seeking an award of attorney’'s fees under
Section 57.105, Florida Statutes, nust be served on the opposing
party at |east 21 days before it is filed. See 8§ 57.105(4),

Fla. Stat. The purpose of that requirenent is “to give a
pl eader a | ast clear chance to withdraw a frivol ous cl aim or
defense . . . or to reconsider a tactic taken primarily for the

pur pose of unreasonable delay . . . .” Mxwell Building Corp

v. Euro Concepts, LLC 874 So. 2d 709. 711 (Fla. 4th DCA 2004).

66. The record does not reflect that Petitioners served
their request for attorney’s fees on the Agency at |east 21 days
before the Petition was filed with the Agency on Cctober 27,
2006. Therefore, Petitioners’ request for attorney’ s fees under
Section 57.105(5), Florida Statutes, nust be denied. See, e.g.,

Burgos v. Burgos, 32 Fla. L. Wekly D 472 (Fla. 4th DCA Feb. 14,

2007); Dept. of Transportation v. Megan South, Inc., DOAH Case

No. 03-4258F (DOAH Dec. 17, 2003).
67. Denial of Petitioners’ request for attorney’ s fees
does not necessarily preclude an award of fees against the

Agency under Section 57.105, Florida Statutes, because the
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statute authorizes an award of fees on the Administrative Law
Judge’s own initiative. See 8 57.105(1), Fla. Stat. The so-
cal l ed “safe harbor” provision of Section 57.105(4), Florida

Statutes, does not apply to such an award. See Schnigel v.

Cunbi e Concrete, 915 So. 2d 776 (Fla. 1st DCA 2005).

68. That said, there is no basis for such an award
because, as di scussed above, Petitioners did not prevail in the
Remand Proceedi ng and the Agency’s defense in that proceeding
was not frivol ous.

C. Interest on the Corrective Paynents

69. In the Remand Order, the DCF hearing officer cited
Section 215.422, Florida Statutes, for the proposition that she
| acked jurisdiction to consider Ms. French’s request for
interest on the corrective paynents. On that issue, the hearing
of ficer stated:

The above-cited statutes establish that any
di sputes regardi ng paynents shoul d be
resolved by an administrative | aw judge of
the Division of Adm nistrative Hearings .
Therefore, the vendor [Ms. French] is
referred to that court [sic] for a decision
regarding interest on the corrective

paynents. (Enphasis supplied).

70. The DCF hearing officer suggested that DOAH has
jurisdiction under Section 215.422(3)(b), Florida Statutes, to
award interest to Ms. French for the Agency’'s alleged delay in

payi ng the invoices that she submtted for the PCA services that
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she provided to Sarah. Interestingly, Petitioners nmake only
passing reference to that statute in their PFO  See
Petitioners’ PFQO, at 1 62, 81.

71. Section 215.422(3)(b), Florida Statutes, provides in
pertinent part:

If a warrant in paynent of an invoice is not
i ssued within 40 days after receipt of the
invoice . . ., the agency . . . shall pay to
t he vendor, in addition to the anmount of the
invoice, interest at a rate as established
pursuant to s. 55.03(1) on the unpaid

bal ance fromthe expiration of such 40-day
period until such tinme as the warrant is
issued to the vendor. Such interest shal

be added to the invoice at the tinme of

subm ssion to the Chief Financial Oficer
for paynment whenever possible. [f addition
of the interest penalty is not possible, the
agency or judicial branch shall pay the
interest penalty paynent within 15 days
after issuing the warrant. The provisions
of this paragraph apply only to undi sputed
anmounts for which paynent has been

aut horized. Disputes shall be resolved in
accordance with rules . . . adopted by the
Depart nment of Financial Services or in a
formal adm nistrative proceedi ng before an
adm nistrative | aw judge of the Division of
Adm ni strative Hearings for state agenci es,
provi ded that, for the purposes of ss.

120. 569 and 120.57(1), no party to a dispute
involving less than $1,000 in interest

penal ties shall be deemed to be
substantially affected by the dispute or to
have a substantial interest in the decision
resol ving the dispute .

72. The rule adopted by the Departnent of Financia

Services (DFS) to inplenent Section 215.422(3)(b), Florida
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Statutes, is Florida Adm nistrative Code Rul e 69l-24.004, which
is entitled “Interest Penalty Paynents.”

73. 1In essence, the statute and rule require an agency to
pay interest as a penalty when it fails to pay a vendor’s

undi sputed i nvoices within 40 days of receipt.

74. A claimfor paynent of an interest penalty may be nade
with DFS or the purchasing agency, which in this case is the
Agency. See Fla. Admin. Code R 691-24.004(7)(a). However,
even if the claimis nade with the purchasi ng agency, the rule
contenpl ates the referral of the dispute to DFS for
determ nation in the first instance. See id. (“The vendor
maki ng the claimand the agency agai nst which the claimis nade
shal |l provide the Departnent sufficient information to identify
the situation and the basis of the claim”).

75. It is the determnation of the dispute by DFS that is
the prelimnary agency that is subject to review under Chapter
120, Florida Statutes. Specifically, the rule provides:

(b) The Departnent shall reviewthe

representations of the vendor . . . which is
maki ng the claimand the agency agai nst
which the claimis made. |f all parties

agree to the relevant facts, then
appropriate action will be taken to pay the
interest penalty if any is due. If there is
a di sagreenent between the parties and the
anount of the interest penalty in dispute is
| ess than $1000, the Departnent shal

desi gnate an enpl oyee to serve as the
arbitrator for the purpose of resolving the
di spute in a manner which affords the
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parties the Constitutional right of due
process.

(c) In the event that the interest
penalty in dispute is $1000 or nore, the
Departnent shall send notice of its intended
action to the parties. Such notice shal
conformwith the requirenents of Chapter
120, F.S.

Fla. Admin. Code R 691-24.004(7)(b), (c).

76. Thus, it is premature for DOAH to consi der
Ms. French's entitlenment of an award of interest on the
corrective paynents under Section 215.422(3)(b), Florida
Statutes, because the procedure for fornulating prelimnary
agency action on that issue has not been followed. See Fla.
Adm n. Code R 691-24.004. Ms. French’'s dermand for interest on
the corrective paynent made by the Agency shoul d have been
referred to DFS for resolution in the first instance.

77. To the extent that the issue is properly before DOAH
by virtue of the Petition filed by Ms. French with the Agency,
the evidence fails to establish that any interest is due under
Section 215.422(3)(b), Florida Statutes. |Interest under that
statute does not begin to accrue until the undi sputed invoice is
40 days overdue, and the Agency paid Ms. French 40 days after
the date of the Remand Order, which is the date that her

i nvoi ces becane undi sputed for purposes of Section

215.422(3)(b), Florida Statutes.
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78. Petitioners also contend that Sarah is entitled to
“prejudgnment interest” as part of the award of corrective
paynents because prejudgnent interest is a nandatory conponent
of damages. The cases and statutes cited by Petitioners for
that proposition involve circuit court actions, not
adm ni strative proceedings such as this. Thus, the cases are
di sti ngui shabl e.

79. That said, there is sonme appeal to Petitioners’
argunent that the purpose of the corrective paynents is to “make
whol e” the person wongfully denied services and that an award
of the equival ent of prejudgnent interest as part of the
corrective paynents is necessary to nmake Petitioners whol e.

80. The inclusion of “prejudgnment interest” as part of the
corrective paynents is an issue that was before the DCF hearing
officer in the Remand Proceeding. The Remand Order, which
refused to award interest of any kind as part of the corrective
paynents was not appeal ed, and cannot be collaterally attacked
in this proceeding.

81. An appeal of the Remand Order (not a separate DOAH
proceedi ng) was the proper venue to correct any error in the
hearing officer’s inplicit decision not to include “prejudgnment
interest” as part of the corrective paynents due to Sarah for
the period that she was wongfully disenrolled fromthe CDC+

program
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82. The fact that Ms. French was not a party to the Remand
Proceeding is immterial. Her right to “prejudgnent interest”
as part of the corrective paynents is derivative of Sarah’s
right to interest, and as such, her claimthat *“prejudgnent
interest” should have been paid as a conponent of the corrective
paynents is essentially a collateral attack on the Remand Order

83. Even if this issue was properly before DOAH by virtue
of the Petition filed by Ms. French with the Agency, there is no
authority for the proposition that “prejudgnment interest” is due
as part of the corrective paynents. Petitioners did not cite
any relevant authority to support their argunent on this issue,
and the federal and state rul es governing corrective paynents
are silent on the issue. See 42 CFR § 431.246; Fla. Adm n. Code
R. 65-2.066(6).

84. Ms. French also clains that she is entitled to
interest on the corrective paynents pursuant to the federal Fair
Labor Standards Act (FLSA). This argunment is rejected because
it is essentially a collateral attack on the Renand Order, which
refused to award any interest on or as part of the corrective
paynents; because neither the Agency nor DOAH has authority to
enforce the FLSA;, and because Ms. French’s claimthat she is
entitled to interest on the corrective paynents under the FLSA
because she is an enpl oyee of the Agency and the corrective

paynents are essentially back wages was not persuasive.
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85. In sum to the extent that the issue is properly
before DOAH, there is no legal basis for an award of interest to
Sarah or Ms. French as part of the corrective paynents ordered
by the hearing officer in the Remand O der

86. Petitioners also nake a claimfor post-judgnent
interest on the corrective paynents fromthe date of the
appel l ate court’s decision. See Petitioner’s PFO at 1 99-102
(citing Section 55.03, Florida Statutes). That claimis w thout
merit because the appellate court’s decision was not a
“judgnment” and, assum ng the Remand Order could be considered a
j udgnment for purposes of Section 55.03, Florida Statutes, it was
timely paid by the Agency for purposes of avoiding interest.

See § 215.422(3)(b), Fla. Stat.

D. Attorney’'s Fees and Costs for this DOAH Proceedi ng

87. Both parties requested an award of attorney’ s fees for
this DOAH proceeding. Petitioners argue that they are entitled
to attorney’'s fees for this proceeding to prove their
entitlenent to fees for the Remand Proceedi ng, and that they are
entitled to attorney’s fees for this proceedi ng because the
Agency’s defenses are frivolous and/or interposed for an
i nproper purpose. The Agency argues that it is entitled to
attorney’s fees for this proceedi ng because Petitioner’s clains

are frivolous and/or interposed for an inproper purpose.
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88. A party mamy recover attorney’'s fees and costs for
proving entitlenent to attorney’s fees, but not for proving the

anount of attorney’s fees. See generally State FarmFire &

Casualty Co. v. Palma, 629 So. 2d 830 (Fla. 1993). However,

because Petitioners failed to prove that they are entitled to an
award of attorney’s fees for the Remand Proceeding, they are not
entitled to an award of the attorney’'s fees and costs i ncurred
in this DOAH proceedi ng.

89. Smlarly, Petitioners are not entitled to an award of
prevailing party attorney’s fees and costs for this DOAH
proceedi ng under Sections 57.105 or 120.595(1), Florida
Statutes, because they did not prevail in this proceeding.

90. The Agency requested an award of prevailing party
attorney’s fees for this DOAH proceedi ng under Section
120.595(1), Florida Statutes, based upon the argunent that
Petitioners participated in this proceeding for an inproper
pur pose.

91. Section 120.595(1)(e)l1l., Florida Statutes, defines
“inproper purpose” to include, anong other things, harassnent
and needl essly increasing the cost of litigation. An objective
standard is to be used in evaluating inproper purpose. See

e.g., Mercedes Lighting & Electrical Supply, Inc. v. Dept. of

Ceneral Services, 560 So. 2d 272, 278 (Fla. 1st DCA 1990).
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92. It is a close question as to whether Petitioners
participated in this proceeding for an inproper purpose,
particularly with respect to the claimfor prevailing party
attorney’ s fees for the Remand Proceedi ng.

93. On one hand, Petitioners should have known that they
were not the prevailing parties in the Remand Proceedi ng because
the Remand Order, which they did not appeal, rejected all of
their argunents regarding the cal culation of the corrective
paynments required by the appellate court. On the other hand,

t he Remand Order awarded Sarah approxi mately $8, 000 nore than
t he Agency clained that she was due, which creates at |east a
col orabl e basis for Petitioners’ claimfor prevailing party
attorney’'s fees; and the hearing officer suggested that

Ms. French’s claimfor interest should be presented to DOAH

94. On balance, it is concluded that the clains asserted
by Petitioners in this proceeding are not objectively frivol ous
or otherw se sanctionable and, therefore, the Agency is not
entitled to an award of attorney’s fees and costs under Section
120.595(1), Florida Statutes, even though it prevailed in this
pr oceedi ng.

95. The Agency al so requested an award of attorney’s fees
and costs for this DOAH proceedi ng under Section 57.105(5),

Fl ori da St at ut es.
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96. The case file does not reflect that the Agency served
its notion for attorney’s fees on Petitioners at |east 21 days
before it was filed with DOAH on Decenber 4, 2006. Therefore

t he notion nust be denied. See, e.g., Burgos v. Burgos, 32 Fla.

L. Weekly D 472 (Fla. 4th DCA Feb. 14, 2007); Dept. of

Transportation v. Megan South, Inc., DOAH Case No. 03-4258F

(DOAH Dec. 17, 2003).

97. It is a close question as to whether attorney’ s fees
shoul d be awarded agai nst Petitioners for this proceeding on the
undersigned’s own initiative because, as di scussed above, the
clainms presented by Petitioners in this proceedi ng were
extrenmely weak. However, because it cannot be said that the
clains were conpletely lacking in nerit or that they were
presented for an inproper purpose, it would be inappropriate to
award fees against Petitioners under Section 57.105, Florida

Statutes. See, e.g., Stagl v. Bridgers, 807 So. 2d 177 (Fla. 2d

DCA 2002) (“An award of attorney's fees pursuant to section
57.105 is appropriate only when the action is so clearly devoid
of merit both on the facts and the law as to be conpletely
untenable.") (internal quotations omtted).

98. In sum there is no basis to award attorney’s fees to

either party for this DOAH proceedi ng.
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ORDER

Based upon the foregoing findings of fact and concl usi ons
of law, it is

ORDERED t hat :

1. The Petition for Attorney’s Fees and Interest Relating
to Hearing of July 16, 2006 [sic] is denied.

2. The Agency’s notion for attorney’s fees is denied.

DONE AND ORDERED this 28th day of March, 2007, in

Tal | ahassee, Leon County, Florida.

(‘
—_— T

T. KENT WETHERELL, 11

Adm ni strative Law Judge

Division of Adm nistrative Hearings

The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060

(850) 488-9675  SUNCOM 278- 9675

Fax Filing (850) 921-6847

ww. doah. state. fl. us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 28th day of March, 2007.

ENDNOTES

'/ Apparently it was never brought to the court’s attention that
t he Agency took over the adm nistration of the CDC+ program from
DCF on Cctober 1, 2004, and, therefore, was the real party in
interest after that date. See Ch. 2004-267, 8§ 87(3), Laws of

Fl a.

2] See French v. Agency for Persons with Disabilities, Case No.
06-1557F (DOAH Nov. 27, 2006). A Final Order was entered in
that case closing DOAH s file pursuant to Section 120.57(4),

33



Florida Statutes, based upon the finding that the parties
entered into a binding settlenment as to the anount of attorney’s
fees and costs due for the appeal and the underlyi ng DCF

hearing. |1d. The anount of the settlenment -- $129,595 -- was
significantly |l ess than the anbunt demanded by Sarah -- nore

t han $220,000 in attorney’s fees, to be increased by a 2.5

mul tiplier, and nore than $20,000 in costs -- at the outset of
t he case.

3/ Al statutory references in this Final Order are to the 2006
version of the Florida Statutes.
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Barney Ray, Interim Executive D rector
Agency for Persons with Disabilities
4030 Espl anade Way, Suite 380

Tal | ahassee, Florida 32399-0950

John Newt on, General Counse

Agency for Persons with Disabilities
4030 Espl anade Way, Suite 380

Tal | ahassee, Florida 32399-0950

Gail Scott Hll, Esquire

Agency for Persons with Disabilities
4030 Espl anade Way, Suite 380

Tal | ahassee, Florida 32399-0950

George F. Indest, 111, Esquire

The Health Law Firm

220 East Central Parkway, Suite 2030
Al tanonte Springs, Florida 32701

M chael MGuckin, Agency O erk
Agency for Persons with Disabilities
4030 Espl anade Way, Suite 380

Tal | ahassee, Florida 32399-0950
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NOTI CE OF RIGHT TO JUDI Cl AL REVI EW

A party who is adversely affected by this Final Oder is
entitled to judicial review pursuant to Section 120.68, Florida
Statutes. Review proceedings are governed by the Florida Rul es
of Appellate Procedure. Such proceedi ngs are commenced by
filing the original Notice of Appeal wth the agency clerk of
the Division of Admi nistrative Hearings and a copy, acconpani ed
by filing fees prescribed by law, with the District Court of
Appeal , First District, or with the District Court of Appeal in
the Appellate District where the party resides. The notice of
appeal nust be filed within 30 days of rendition of the order to
be revi ewed.
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